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IN THE . 1-; TRAS URT
SUPREME COURT OF ILLINOIS crichcoor FICE
ROLAND W. BURRIS, LAWRENCE A. ) On Motion for Leave to
PERLMAN, and JOHN RUFF, ) File Original Action in

) Mandamus.
Petitioners,

V.

I

JESSE WHITE, in his official capacity as
ILLINOIS SECRETARY OF STATE,

i ™ i i

Respondent.

RESPONDENT JESSE WEITE'S OBJECTION TO PETITIONERS' MOTION
FOR LEAVE TO FILE A COMPLAINT FOR WRIT OF MANDAMUS

Respondent Jesse White, in his official capacity as Illinois Secretary of
State (Secretary), by and through his éttorney, Lisa Madigan, Attorney
General of Illinois, hereby objects to the motion for leave to file a mandamus
complaint filed by petitioners Roland W. Burris (Burris), Lawrence A.
Perlman, and John Ruff.
I. Introduction

This Court should deny the petitioners’ motion for leave to file an
original mandamus complaint requesting an order requiring the Secretary to
countersign the Certificate of Appointment of petitioner Burris to the United
States Senate. The Secretary has performed all of his legal duties regarding

the Burris appointment. This Court cannot compel the U.S. Senate to seat




petitioner Burris. hut nothing remains to be done by the Secretary to

complete the appointment process and to enable the ULS. Senate to seat
Burris. Accordingly, the petitioners are not entitled to seek mandamus relief,
I1. Factual Background

1. On December 9, 2008, Governor Rod Blagojevich was arrested and a
foderal erimial complaint was filed against him by U.S_ Attorney Patrick
Fitzgerald.

2. The complaint alleges that, among other purport;cd conduct,
Governor Blagojevich tried to sell the appointment to the US. Senate seat
vacated by President-Elect Barack Obama.

3. On December 17, 2008, Ed Genson. attorney for Governor
Blagojevich, stated that the Governor would not make an appoimtment to fill
the vacant UL.S. Senate seat.

4. On December 24, 2008, U.S. Congressman Danny Davis was
contacted about the 11.S. Senate appointment by Sam Adam. Sr..who
indicated that the Governor was interested in appointing Davis to the =eat.
Monica Davey & Rachel Swarns, Tough Calculus for Blagojevich on Senate
Sect, NEW YORK TIMES, January 1, 2008,

5. Congressman Davis indicated that he was not intercsted in the

appointment on December 26, 2008, Davey & Swarns, supra.
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6. On December 26, 2008, Sam Adam, Jr., contacted petitioner Burris

to inquire whether he was interested in the U1.S. Senate appointment. (Burris
Affidavit at 19 3-5) (Attached as Exhibit 1).

7. On December 28, 2008, petitioner Burris informed the Governor
that he would accept the appointment. (Burris Affidavit at €9 6-91.

3. On December 30, 2008, Governor Blagojevich held a news
conference announcing his appointment of petitioner Burris to fill the U5,
Senate vacancy.

9. On December 30, 2008, Governor Blagojevich signed a "Letter of
Appointment” stating that he intended to appoint petitioner Burris to the
1.8, Senate seat vacated by President-Elect Barack Obama. (Proposed
Complaint at 4§ 11, Ex. A at 1).

10. On December 31, 2008, the Secretary made a register of Governor
Blagojevich’s appointment of petitioner Burris to the US. Senate, pursuant
to the Secretarv's statutory duty to make a register of gubernatorial
appointments. 15 ILCS 305/5(2) (2006). {Pet. Motion to Accelerate at ¢ 5. Ex.
A).

11. On December 31, 2008, Governor Blagojevich. using a suggested
1.8, Senate form, signed a Certificate of Appointment addressed to the
President of the Senate stating that he was appointing petitioner Burris to

the vacant U.S. Senate zeat. (Proposed Complaint at § 11, Ex. A at 2}




12. Having already made a register of the appointment as required by

Nlincis law, the Secretary has refused to countersign and affix the state seal
to the U.S. Senate's recommended Certificate of Appointment. See (Proposed
Complaimnt at 4 13).

13. Because Governor Blagojevich has been arrested and charged with
tryving to sell the U.S. Senate appointinent, the Secrctary believes that 1t
would he a violation of his ethical obligations to the people of Hlinois te lend
his name and the state seal to further this effort by the Governor.

14. The petitioners filed their motion for leave to file an original
mandamus action on December 31, 2008,

15. The petitioners request an order requiring the Secretary “lo certify
Crovernor Blagojevich's appointment of Mr. Burris to the office of United
States Senator from the State of Illinois and to do all other acts required to
confirm such appointment.” (Proposed Complaint at p. 6). I

16. The petitioners, however, also allege that Governor Blagojevich's
appointment of petitioner Burris to the Senate was “effective immediately
and there is no need for further confirmation by any other official from the
State of Ilinois, including but not limited to, Secretary White.” (Proposed
Complaint at ¢ 14).
11T. Argument

17. This Court should deny the petitioners’ motion for leave to file an
origimal complaint for mandamus because the petitioners do not and cannot
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allege a clear entitlement to the relief that they request, that the Secretary
failed to perform any duty required by law, or that the petitioners have no
other available remedy.

A, Requirements of a mandamus action.

18. The petitioners’ motion should be denied because they do not and
cannot allege a clear entitlement to the relief they seek. “Mandamus 15 an
extraordinary remedy traditionally used to compel a public official to perform
a purely ministerial duty.” People ex rel. Ryvan v. Roe, 201 11 2d 552, 555
(2001, An order of mandamus may issue only where the party seeking relief
has established (1) a clear. affirmative right to relief: (2) a clear duty in the
public official to act: (3) a clear authority in the public official to comply with
the order: and (4 the lack of other remedies. Hollv v. Montes. 231 111 2d 153,
154 (2008): People ex rel. Devine v. Stralka, 226 111 2d 4456, 449 (2007). The
petitioners bear the burden of establishing a clear right to the mandamus
relief thev seck, Hollv, 231 111, 2d at 159; 1350 Lake Shore Assocs. v. Healey,
223 111, 2d 607, 628 (2006), and to plead a mandamus action properly, the
pelitioners must allege facts sufficient to establish cach of the above
elements. Novola v. Bd. of Educ. of City of Chicago, 179111 2d 121, 133

(1997). The petitioners cannot satisfy these elements here.




B. The petitioners seek to compel the Secretary to
perform an act that he has no legal duty to perform.

19, The Illinois Election Code specifies the process to fill a ULS. Senate
racancy in Ilinois. 10 TLCS 5/25-8 (2006). That statute provides that the
Governor “shall make temporary appointment” to fill the vacancy, and 1t does
not require the Secretary to undertake any action to effectuate the Governor's
appointment. Id. This statute, then. cannot be the basis for mandamus
against the Secretary.

20. Additicnally. the Secretary has performed all of his legal duties
under the Secretary of State Act (Act). Section 5(2) of the Act applies to
gubernatorial appointments, including the Burris appointment, and requires
the Secretary to “make a register of all appointments by the Governor.” 15
ILCS 305/5(2) (2006). There is no dispute in this case that the Seeretary
immediately registered the appointment. (Pet. Motion to Accelerate at 4 5.
Fx. A). By doing so, he performed all of his legal duties under the Act.
Significantly. the registration requirement does not require the Secretary to
countersign or affix the state seal to any document. 15 TLCS 305/5(2) (2006).

21. The petitioners purport to base their mandamus claim on section
5(1) of the Act. 15 ILCS 305/5(1) (2006), which requires the Secretary to
“countersign and affix the seal of state to all commissions required by Taw to
he issued by the Governor.” (Proposed Complaint at §9 14, 19-20) (emphasis

added). Thev contend that under this provision they have a clear nght to
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have the Secretary countersign and affix the state seal to the Certificate of

Appointment. that the Secretary has a clear duty to countersign and affix the
state seal to the Certificate. and that the Secretary has clear authority to
countersign and affix the state seal to the Certificate. (Proposed Complamt
at 9 20).

22 But it is section 5(2) that pertains to gubernatorial appointments
like this one, and the Secretary has fully complied with this section by
making a register of petitioner Burris's appointment. Section 5(1) has
nothing to do with “appointments.” Rather, it requires the Secrctary to
countersign and affix the state seal to “commissions required by law to be
issucd by the Governor.” 15 TLCS 305/5(1) (2006) (emphasis added). This
provision unambiguously requires an underlyving legal obligation on the
Governor to 1ssue a commission. Thus, the Seeretary's legal duty under
section 5(1) is triggered only where he is presented with a commission that
the Governor was required by law to 1ssue.

23. Indeed. the General Assembly reserves the need for “commissions”
to rare. specifically designated cireumstances. For instance, the members of
the boards of county commissioners “shall be commissioned by the governor,”
55 TLOS 5/2-1001 (2006), “[cJounty clerks shall he commissioned by the
governor.” 55 TLCS 5/3-2006 (2006), “[e]very sheriff shall be commissioned by
the Governor,” 55 TLCS 5/3-6001 (2006), and the clerks of courts “shall be

commissioned by the governor.” 705 [LCS 105/3 (2006). In those cases, the




commissions are specifically “required by law to be issued by the Governor.”

and, in turn, the Secretary must countersign and affix the state seal under
section 5(1) of the Act. 15 TLCS 305/5(1) (2006).

24. There is no legal requircment for a U.S. Senate appointee to be
commissioned by the Governor — as opposed to appointed, a distinet legal

concept — and the Secretary's duty under scction 5(1) therefore 1s different

and not implicated in this situation. Put simply. Ilhinoms law does not require

a gubernatorial commission for the appointment of a U.S. Senator. Only a
gubernatorial appointment is required. 10 ILCS 5/25-8 (2006).
£ Pl .

25, In their motion to aceelerate constderation of thig case. the

petitioners rely on section 5 of the Act as a whole as authority for orderig

the Secretary to undertake action. (Pet. Motion to Accelerate at § 3. But
noue of the other duties imposed on the Secretary by section 5 support the
petitioners’ mandamus claim, either. The only other section that could

possibly apply 1s section H{8). which requires the Secretary to “perform such

other duties as may be required by law.” 15 TLCS 305/5(8) (2006). Bur the

petitioners have not identified any law requiring the Secretary to perform the

duties they seek to compel because there 1s none.

26. Nor, finallv. do the Standing Rules of the United States Senate

impose a legal duty on the Secretary to countersign and affix the state seal to

the Certificate of Appointment. U.S. Senate Standing Rule 1 (Rule [T
(attached hereto as Exhibit 2) governs the presentation of credentials of
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Senate Appointees. Under Rule I, the Secretary of the U5, Senate shall

send copies of a “recommended” form for the appointment of a U5, Senator to
the Governor and Secretary of State, and the Certificate of Appointment
presented by Governor Blagojevich for the Burris appointment follows the
recommended form. (Compare Proposed Complaint, Ex. A at 2 with Ex. 2
hereto). But Rule IT is explicit that the appointing Governor and the
Secretary of State “may use such form[]” only "if thev see fit” to do so. It s
not required.

27. Indeed. nothing in Rule 11 imposes a legal duty on the Secretary.
The form of the presentation of the Senate Appointee'= credentials 1s a matter
that Rule 11 expressly leaves to the discretion of the appomting State otficials
and cannot be the basis of mandamus against the Secretary. Where
Congress intends a State’s secretary of state to play a formal role in the
seating of a U.S. Senator, it does so explicitly and in law. Compare 217.5.C.
§8 1(a), (b) (where U.S. Senator is elected, State must certify election under
state seal, and certification of election “shall be countersigned by the
secretary of state of the State”).

28. The petitioners do not and cannot identify any legal source of the
supposed duty thev seek to enforce. 1t 1s the petitioners’ burden to establish
their clear right to have the Secretary cmmtérsign and affix the state seal to
the Certificate of Appointment, see Healey, 223 111 2d at 628, and therwr
failure to identify a legal requirement that the Secretary do =0 dooms their
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mandamus action. The propesed complaint 1s thus legally and factually

inadequate, and the motion to file the complaint should be denied.

29, Nor can petitioners satisfv the separate requirement for a

mandamus action that they have no other adequate remedy. See Stralka.

226 111 2d at 449, The Secretary has performed all of lus legal duties and the

ultimate determination whether to seat petitioner Burris lies with the U5,

Senate. That, too, 18 where the petitioners’ remedy lies,

WHEREFORE. Respondent Jesse White, as Secretary of State of

Ilinois, respectfully requests that this Court deny the petitioners’ motion for

leave to file an orimnal action in mandamus.
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Respectfully submitted.

LISA MADIGAN
Attornev General
State of []no /
BEETTETEGNER

Assiatant Attorney General

100 West Randolph St.

12th Floor

Chicago, [linos 60601

(312) 814-2146




STATE OF ILLINQIS

COUNTY OF COOK

AFFIDAVIT OF ROLAND W. BURRIS

i, ROLAND W. BURRIS, being first sworn on oath, depose and state that the
following is true 10 the best of my knowiedge and recollection:

1.

2.

I am the Senator-Designate for the State of lllincis.

I am a resident of the State of Illinois, atleast 30 years of age and a natural-
born citizen of the United States of America.

On Fnday, December 26, 2008, | received a telephone call from Sam
Adams, Jr., ("Mr. Adams, Jr.") an aitorney employed by Rod Blagojsvich, the
Governor of the State of lllincis ("Govetnor Blagojevich”).

During the Decembar 26, 2008 tslephons conversation with Mr. Adams, Jr.,
he asked if he could coma to my residence to discuss a matter with me and |
agreed.

At my residence Mr. Adams Jr. asked if | had an interesi in accepting
Govemor Blagojevich’s appointment to fill the Senate seat left vacant by
Prasident-Elect Barack Obama, | responded to Mr. Adams, Jr. that | nocded
a couple of days to confer with friends and family and that } would inform him
of my decision within a couple of days.

On Sunday, December 28, 2008, Mr. Adams Jr. contacted me by telephoneg
and then visited me at my home to ask me if | had reached a decision with
respect to accapting or rejecting Governor Blagojevich's appoiniment to the
United States Senate.

I'told Mr. Adams Jr. that, should Goverrnor Blagojevich offer the appointment
to the United States Senate, | would accept.

Cn Sunday, December 28, 2008, at approximately 4:00 p.m., Governor
Blagojevich personally contacted me by telephone, praised my public service
record and offered to appoint me to the United States Senate to fill the
Senate seat left vacant by President-Elact Barack Cbama.

During the December 28, 2008 felephone conversation with Govermor
Blagojevich, | formally accepled the appointment o the United Stales

EXHIBIT
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1C.

t1.

Senate. Governor Blagojevich then indicated that he would formally
announce my appoiniment at a press conference within the next couple of
days. The telephone cail then ended.

Other than greelings, Governor Blagojevich praising my public service
record, his offer and my acceptance of the appointment to the United States
Senate, and the discussion of the future press conference to announce my
appointment, Giovernor Blagojevich and | discussed no other topics or
subject matter during the December 28, 2008 telephone conversation.

Prior to the December 26, 2008 telephone call from Mr. Adams, Jr., there
was not any contact between myself or any of my representatives with
Governor Blagojevich or any of his representatives regarding my
appaointment to the United States Senate.

FURTHER AFFIANT SAYETH NAUGHT.

@J@pﬁw —

ROLAND W, BURRIS
Senate-Designate for the State of illinois

Subscribed and sworn io me
this G#*_of January, 2009

\ \‘ OFFICIAL SEAL
/(‘;' DARRYL TOM
Notary Puklic - State of illicois
NOTARY/PUBLIC My Commission Expires Jun 18, 2012
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Standing Ruies of the Senate
RULE 1I
PRESENTATION OF CREDENTIALS AND QUESTIONS OF PRIVILEGE

ators eiect ar of Senators designale and cther cuestions of privilege

cwcf( du ’xg tl* rﬁ-am G ar-d correction of the Journal, while a questor oeder or
et ng, orowhs Ie tha Sonate is voting or ascertas ing the presence of a guorum: and a4 guesiions
=n the presentation of such o eden rals shakbi br_‘ aroceeded with untl disposed of

aivd oy

shall weeps 2 record of the certificates of electia
! ok kent for that purpose the date of the election or appoirtment, the name of the pers
e, .' 5 da_e of the certificate, the name of tne governor and the secretary
o, end the State fraom which such Senater is elecied or appointed

aang cernficates of appointven

1 Tre Secretary of the Serate shall send copies of the followng recommended forms to the
state of each State wheren an election ig about to take piace or an appointment is o be ™
: see fif,

"HE RECOMMERDED FORMS FOR CERTIFICATE OF ELECTION AND CERTIFICATE OF APPCINTMENT ARE A5 FOLLOWS:
CERTIFIC FELECTION FOR SIXYEAR TERM

Tothe = tof the Senate of the United States:

Thiys o that on Coodavof 19 LA B was sidy i oI
- ‘mlm ors sad Srate to represent said State in the Senate of e United Stares for the toarm of sixos
e 3d aay of Jancary, 19
cour governor |, and our seal hereto affiver at thiz dav of

ERTIFICATE QOF ELECTION FOR UNEXNPIRED TERM
1 of the Sanate of the United States:

vithat enthe | cayof 19 A B
GORX ed rerm ending ab nocr gn the 3d day of January
<o Senate of the United States catsed by the i

Bereto affixed ab

,and cur seal
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RULE I Page 2 of 2

CERTIFICATE OF AFPPOINTMENT
Fo ranident of the Senate of tha United States:

1o certify that, pursuant 1o the power vested o me gy the Censtitution of the : c5 ol tne Slate
1, A e aovernor of said State, do hereby appoint C ; : a:d Biate

in the 5 Umiter States untii the vagancy therein caused by > o F s s by @ echon orerdad by
o,
Wk Hiz exceliency our governor _, ang our seal hereto affixed at | thes cay of b 3
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STATE OF ILLINOIS )
y S5
COUNTY OF COOK )

PROQOF OQF SERVICE

The undersigned being first duly sworn upon oath, deposes and states that
one copy of the foregoing Respondent Jesse White’s Objection to Petitioners’
Motion for Leave to File a Complaint for Writ of Mandamus and Notice of
Filing by Mail was served upon the below-named persons on January 7, 2009, by
hand

The Honorable Thomas R. Fitzgerald, Chief Justice The Honorable Charles E. Freeman, Justice

Supreme Court of Hhinots Supreme Cowrt of [llinois
160 North LaSalle Street, 20th Floor 160 North LaSalle Street, 20th Floor
Chicago, Tlinais 60641 Chicago, Hinois 60601

The Honorable Ayme M. Burke, Justice
Supreme Court of Illinois

160 North LaSalte Street. 20th Floor
Chicago, [Ninois 60601

Timothy W, Wright, i1l

Gronzales, Saggio and Harlan, L.L.C.

35 Fast Wacker Drive, Suite 500

Chicago, lhinois 60601

And on the below-named persons on January 7, 2009, by depositing such copy in the

United States mail at 100 West Randolph Street, Chicago., [Hinois, by 5 p.m. in

envelopes bearing sufficient postage.

The Honorable Robert R. Thomas, Justice The Honorable Llovd A. Karmeier, Justice
Supreme Court of lllinois Supreme Court of IHinois

1776 South Napervillie Road 110 South Mill Street

Building A, Suite 207 P.O. Box 266

Wheaton, Uhnois 60187 Nashville, IThnois 62263

The Honorable Thomas L. Kilbride, Justice The Honorable Rita B, Garman, lustice

Supreme Court of Ilhnois Supreme Court of THinots




1819 Fourth Avenue
Rock Istand, Hlinois 61201

SUBSCRIBED and SWORN to before me
ihl‘-} Tth day of January. 20 (}‘)

A ( (’“u

ND’I ARY PUBLIC

?5.4
i

I
. i
7

[

3607 North Vermilion
Suite 1
Danville, Illinois 61832
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